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STATE OF MIS$OtJRI

E~UBl..ICSERVICE COMMISSION
..

At a s~ssion of th~ Public Se~vic
Commission held a~ its affic
in Jefferson City on the 17t
d~y of October, 1997.

In the Matter af AT&T Communications of the South- )
west, Inc.'s P~tition for A;tbitrat.i<):1!>U.l'suant to )
S(!ctio.1 252 (b) of: t.he 'L'elcccmm1,;nic«tions Act of )
1996 t.o E.3tabli.sh a.t1 In~e:rconnectio["l Agref!ir,QIlt )
Betwe{!n AT&'1' COf!uu1.<ili(:<,;,tlOP..$or the Southwp.s~. Inc. )
and GTE M'ldw0i.-t Ine!,'H'1)Orated. )

)

Case No. ~-97-63

Q R~WJ.<J.i.r{~"~T"JJ~!.g.F.f.$.;,QJ~!:tiU~~:.~~IJ,,q~J}'1JZf:,\J~IQ.~.~~~.b-AJ1.i?UJ!AJ:L9_~ Q.8I2EB
~_!'U:~gUt~;.!~u~f~m.;r.~X~J~~.M.cQV~:!~~_l~q:~.£L~B.!F~CAJ.J.{t~

1~~WJ~§..b.N$l£,QJtR~:~:pN~=u.-t£~

..... ?rocedu~al History

On J'Jly 31, 1997, the Commission issued its Final A.::-bitrat.ion

Order in this c~se- TrH~ Com:nission lengthp.r,l.."': .:.~z normal ten day deadline

for the fil.inq of requests for reconsidoration or- clarification to

twenty days [tom the date of the O~der- p.equest9 for recon$idera~ion or

clarification wpre filAd by GTE Midwest Incorporated (GTE). the Office of

the Public Ccun~cl COPe;) ~ and AT&'1' Com"mnic;~tions of the SouthweSt" Inc.

(A'l'&.T). GTE alsQ flied a MOlion ~o Clarify ~nd Establish Administrative

Record. AT&T filed a responsive plc~~ing.

After reviDwin~ the pleadings relating to the Final Arbitration

Order, the Corr.JIL$sion \<Ii11 grant lll(~ rQqucsts for relief where appropriate.

All other Motions for Rehearing. Clarification. and/or Reconsideration

sh~ll be. den1.f:!d unles~ sp~cifically yraX)ted within this Order.
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:u. Arbitration P~oc~cure:

c'r!': ~~r!d OPC ,),!I.ch r..J:>.;'."0. ). ~ ",,-,.a,, co:,,,".; ~r,4 '"'<;7 t:.he p~'L>...vd"'r"'~. ..~h~ ~._.~~rE:

used by the Cor;;::issicn i~. determinir.g UH) permanent interconnection rates.

The partie~ are cll'~at"ly c,)nfusinr; this ;,?:rbitration proceeding with a

contested ca::~(~ proceedi!1.'1- Th'er(~ is no t~orrelationbetweetl the two in

terms of the p:::-oced.u;;'12sused. to obta in da ta, source of the 0,'3.ta. and use

of the data to aSC'I:1rtain a i.Cil~H)n;:~bl(:: rate for an inte.t"connection

agreement. TilC p.l,eadingG fil~d a(te~ the Flni1:i. Arbitration Orda:r' suggested

that the Coromission was rQqu!red co p~rmjt partic~ to revie- the raLe

schedl,lles r.-ec()mtTOenCe(] ~)y the A.bitr'a:-"ion l\dvj~oryStaff. hold hearings with

crOSS-E:!xaminationand presentation a£ additional evidence. and allow oral

argument and fl~in<:;:r (")r briers. These assBrllo~g ar~ not support@d by the

case law relating to the Federal Arl")i tr&tion Act (FM).

Arbitrators may pr-ope:rl y refuse LO give reasons fOt" their

decisions.1 and an~ no ;T10r0 ob1ig(lt(~d to give reasons for an awar.d than is

c1jury expt:~ct.ed to expL~i:ia verdict.:! ~u~thc~. unless requiredby statute

or the terms l;n!.ltU: W)1i.CJ1 d Case it; ~ubm.i.Lted Lo the arbitra.tor. it is not

necess~ry l.h;)l th,? a\o1<H:d be acC'ornp,-;nJ.ed by :;pecific findinqs of f."Jct or

conclusions o[ law.J Clearly, !:.hcse CiJS2S indicatethat there al:e no riqid

standa=ds that must b~ employed in making arbitration awards. Thc:::-e are

no specirtc requirements for hear.'ings. dl.::;cQvery, evidence, ate. These

cases make it clc~r that the Commis~ion. ~ittin9 35 arbitrator, is free to

I .!liJ::ctl.u..~Dil~~~~.. ~[').L'_Y_""":Ul(~, an S,W.2D 120 (Mo. App. W.D.
1991) .

2 H9rniltQP~~~t<~. 761 3.W.2D at 227.

1Id.
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\;.se whatever infor:r:.::.tion it fir.d~ us(:!ful, r1:0m whatever source

very limited such

reQuir~d,to_~xplain [he award.

The t;'J\!\, as weU as th~ l"lissouri. Al'bi trdt ion Act (M,AJ\i.

ch.::lt ilw;).rd:: rtIGlY bn vilc3ted 0:11'/ ((,.)1." reasons

corruption, [r~u~, und~c influence, evidenc partiality by an arbitrator

or the arbitrators exce~di"g their powers.4 Absent one of t.rwt'i(,!1 imi te

reasons, a court must cct\;irm the 3x-bitrator's award.S Even a

an arbitration 2wJrd, the Commi$~ion finds that the highly structured,

conteste~ cas(] type proc~durcg ad~ocatad by GTE and OPC are inappropriate

;:ind urwe('::(~~H.:;l cy "'fwr.e ttlere ; ~" ., manda ~.Qry arbitration unda( the

TelecommuniCD~ions Act of 1996 (the hct) .
III:. ISSU~B for Reconsid<;:ratiOI}:

GTE ~r9ues that the Commts~ion's Lull~~s requiring it to provide

to AT&T a higher quality of service lh~n it provides itself arc contrary

to a recent ol'in~on of the United. St,;:~.s C:ourt. of Appeals for the Eighth

Circui t. SeC:.-l.@LJlt..WJJ.~L&l.J.::.!) Y_~_.r':~.Q.j,:X.\.!L~ommun.ica~~Q:;1s ComroissiQq.

NO. 96 . 3321 (8th Cit"., July 18, 1~::r1). 'I'hi;= Commission agrees. In its

prior ord~r-3 Lhis' CommIssion was bound t:,':) give effect t.o the ruH~s sct in

place by Lhe Ved~=al Com~~nicat1on5 Com~iS9i(m (FCC) to implement the Act.

Speci fica 11 y, <17 C. F. R. Section$ 51. 305 (a i (4) and 51. 311 (c) require an

incumbent I.BC (lccal exchange comp~ny) to provide interconnection at levels

q See. § 435.40S.~. RS~h) SUPP. 1996. ,:wu 9 U,S.C.A. § 10.

Silolman va 1L\J.J.~J,~Lti.QrLJiQr:ld t\iLUD~u J.!:!..k... 737 £0". Supp. 527, 530 m.D. Mo.
19aO).

r,. StHeL N~O"lQ.\L.'La.L'J...J.:Q...,,~J.Dc. v ID"Wt;.i.S.. 871. S.W.2D 484,485 (Mo. App. W.D.
1994).
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of quality :;';\JPEJ(lor t:owhat th~ IL~C provid,;)$ to itself, where r.cchnicalp...y.

fg;asihlA. iJD'=-() re£.i~i,!':I: o~ ;1l"\oth,..,'!:" <::<11' i".~-. Th0 Eivhth e~rcu1, Cound thc~c

rules to be iflCQn$.;~te~twi::h the p1:lin la!'1c;r'Ji.HJ~ of the Act which requires

an incumbent to pnwicJF.! inr.GI:c'-'rJ.np.(;tior. :h;J!:. is at;. least equal i.nquali~y

to the faci.lidos t~'!~ It.F.:C pr~vicoG tD 1'-:)01[."1 The Eighth Circuit vacat~d

1J.7 C.F.R. S"2c:::ions 51.~05(a) (4) and ~J1.311 (c). The Commission finds tha~,

its Final Id~b:i.tra bon Order $)1.-1.11 b~) modifi~d to the ext-ont. tha t.

requires GTE: to Pl0'fi de i:OLe-{COn!'h.:~ct 1m. d t. levels of quali. ty superior

what GTE provides to it-.self- Each ~u~h directive chall be modified t

requir~ G'I'E~ to ~>rov~de int,.ej."col1l,et.:t.ion at lev~ls of quality at least equa

to what GTE pr-ovidC.5 1.:.0itseJf.

rl1 . Review ~f ~~bmitt~d A~re~~ents:

AT&T and OPC argue that the Co~misgjon should POt have rejecte

the 'ptevi(ju$).Y submitt.ed, throu.g~ l.mexecl,lted, interconnectio

Hagreernents" .0 The:.\' contend tha r~ the Comm.lssj,on should have examined th

purported agreements, made .?rulir.~on eacb item of disputed language. an

issued an order 2pprnving the agreemen~.

1 t. . .,
" ,> uncJoar to the Co:a!T\ i ~:s.i. un how an unexeCl1 t:()d document

containing m~ny disputed contract 0rovisioTIG CGuld constitute an agreement

between the p~~ties. AT&T and OPC ~lso fdileu to indicate which 0= the

vario\l$ "agrcerr1ents" submi t.ted t.o the COlnmil)$j on by AT&T or GTE should be

reviewed and appr.oved. The rno~t rC!cent .such submission was the

~Interconnecticn, Resale and l;nbundlingl\greernent. between GTE Midwest.

Incorporated :lnd AT&'I' Comt.1u:liea r.i(,n~ of the Sou thwes t, Inc." filed on

7 § 47 U.S.C. 2~1 (.:) (2) (C)

"AQr~ements \oI0H! suornjtted on 1::.1\.,1~(~d..:.LQs: AUGust 15. 19~6. by J\T60T (Pet;ition,
A;:.pendix 1°}): Sf>Pt E!m::',!1.. ]0. 19%, Ly;,1'&T, (ProposedTerms); October 2. 1996. by..
G'l'E.: F't-~bruary 3. 1997. by A'!'!ir'f: S(~!)tll':T1t.ar :;0. 19'17. by AT&T.
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Septemt>er 30 by AT&T. Tli~ text of UJe <:igrc:em.~nl:: consists of 6G ,page...,

followed. by 15 aU:dchmen~;s of VariO\1!) lQnot~l!,;- ThQ firgt ~on pA~~g 31on~.

the c';(!neral Terms an.e! Conditi.ons t>ecr:i ems, ~ontain eight instances

disputed lanqu,'1ge.

'I'hi:s- f.'.::oceedirlQ was CCr.d.l~ct:.ec pursuant to 47 U.S.c. Section .25\2

that <:ommiGstcr1 arbit.rate any open issues..requirp-s the St;;lte t.o

Section 252 specifically sta~e~:

(4 ) AC'I'IC~ BY STl\'1'E COM."1JSSJON
(AI The St~te co~rni3sion shall limit its

conc~deration of a~y 9~titio~ un~er PJraqraph (1)' (~nd
any .("c~pon:)e t:.herf?t,o) t.O th~ i~sue.s sat forth in the
petir.ion and in the response, if any, filed under
P.:H'"[!.t)r;aph (3) :/1. (Emph.3si~ ~dded).

The Commis.s:ton fuLly dealt wi,r.h eai,:~h of the 68 issues deline.Jtadby th

po'lrties in t.t:e l.'i!'$l !{~vj,sec Is;::U(~S: H(~mor<J.ndu;:J riled on October 28, 1996.

The issues prGgG~tod by the diS~Jtcd language in the submittad d~cuments

wh:i.ch, according to AT&T and ope, should have been determined by this

Commission. would req'.d re the Commi~$i.on to weed. throuqh volumes of

testimony, rr.or.oi~ than 59 exhibits, and ~. 200 pilges of t.ranscript.!> in orde1:"

to find answers to q~eSLions not properly pre~Gnted in the arbitration

petition and re~pons~.

Mcr Telecommunications Corporation (MCl) raised a similar issue

before the FCC in a. Section 252(e) (5) challenge, The FCC, in rejecting

MCI'S petition for preemptionof this Co~roission for fdilure to act in Case

No. TA-97-40, found that state (,;o!'!1miss:1.ons C<lnnot be preempted for failure

to arbitrate issues tbat:were not "clearly an.dspecifically" presented by

9 Sect.ion., 252. p,"lraC)I.'aph .. (1) At'ot tl'<'-Itio,," i~ the section of the act which
provides autnority for a party to file far arbitration.

IIISecticn 2;:';%, paraq1:aDh "'(3) OPPor'tu,"Jity to RGspond" is t.h~ section \.Inder
which a non-petitioninq party is givQn 25 day~ to r~spond to the petition.

5
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the partil!s. SN? £.c !lW~ Hat tr~( a.f.~i...t.j QIL":tl~_Mi:l fqr pr(H'rop..t...i.Q!L_Jj.!.~~

1"0 Sp['!:..iQ!L...2.521i0J51.__~~olc.cq;ntn..I.U.J...<.'u..~.~";t>.CL <-'t;. i.996' 11 3~_!_.lcC

97-345. released Sep~c~ber 26. 1997. In its ~iSCU9$ion the FCC cited th

Act's requi ren.!f~.nt th,H. a state comrr..i.ssl.on '"'lim.i t i t$ conside:r:'iJ tion . . .

to tha iss\,.I.s!s ce:: fO!'t:h in the petit:ior: ':ll1d in I;he response, if any.""

'l'he FCC emphi~,:.:ized the pa.tties' oblig':1t'.ion tQ negotiate in good faith andl

to pres~rit lO a state commission all issues in dispute. As i~lust.ration

the FCC poinLed to the Hi3su~ri Commissim,'s directive that Lhe parties

submit a JOitH: IS$lJ.fH, Memor2nc'..HTI clea:-1Y :i_oenr. ifyintJ each \.lnresolvcdissue

and the part.ie~;' positions on. each issue. The parties injected "catch-all'"

language ir. !.!;'sUl" NO.4 2 1,olhich the FCC found tailed to $atisfy the duty to

presenL all op(~n is,:;;uf:>s as requir.r::d by S€'CI.:.'i.or. 252 (b) (2) .l~ In the same

order the FCC encouraged ~tate commissions to vigorously enforce the good

faith negotiation ~equirement. The sub:11iss::.on of the type of doc\.'ment in

di.sput.e hen~ [or Commission approv31 cl~ar}y ~vidences a failure of these

parties to ]~90~iate in 900d faith.

IT IS THEREFORE ORI>ERED:

1. That the Petition for Recon$ideratioo and Clarification filed

by GTE Midwest Incorporat.edon Augt:~t20, 1'197, is denied except as set out

in thi$ Order.

2. That the Motion to Clari (y :ma F~;tabl ish Adminigtriltivt~Record

filed by GTE Midwest I~corpo~at0d on A~quSt 20, 1997, is denied except as

set out in this Order.

1147 U.S.C. !f2~)2(b}(4)(M.

12 MQ l:.t.~tiQL Pc Lit' ion, at q,j 34.

6
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) . That:. the l>lot.ion f.or Reco:1sidnrat.ion filed l)ythe Office of thb

t:\'.>b1. {<:> CC>'-'T""",''l. On -"\."9"U"'~ 20, ;1..997. 5.';; ~1<:-r\:.."" CXC;:;':;:);JI.:. ..~ :set: Ol~.t :In t:.h~

Ordet".

4. '1'h;:Jt: t:h€' Appl ica ticn f()t. Re!1.e-1d.ng or Reconsideraticn file

by AT&T CO!!1m~rdc;~I:i.on~ of the SOl,;thwe.st, Inc. on August 20,1997. is denie

except as set out in. tIlis Orec':".

5. Th.LAt ]1.1'&'1"5 Re$ponse to GTW s })et:.i tion for Reconsid~~ra cia

filed by AT&'1' Communicationsof th(! South.\.,r'cst. Inc. on September 3, 1997,

is denied exc(.~l)t ~~ f;(}t out: in t~;j!; Crd~r-

6. t:.te Interconnection, Ikf.;He dnd Unbundling AgreementTh.:il:

between GTE Mid" est Incorporated ~r.d AT&T Communications of the Southwest,

Inc. filed by A7&'l' C(,mmunicaU.cns of th~ ~outhwest. Inc. on September 30.

1997, is rejected.

7. That. to th~ e~tent that the Final Arbitration Order requires

GTE Midwest rncorporated, upon. reqUl?8t bi A...'&T Communications of the

Southwest. Inc., to provid!? ir..terconnccUoh ,'it. levels of qualit.ysuperior

to what. GTi~ prc:)Vides to itself, wht~!'(~ t..~chnh~:ally feasible. it shall be

modified... 'l'hi'~Final Arbitration Order is rnodified to provide that GTE

shall provide int~rcon~ection to AT&T at levelS of qual~ty at least equal

to what GTE provides to itself.

B.

shall remain

this order.

9.

Th.Jt t.he Final Arbit;.r.1Uon O.rof.!t, issued on July 31; 1997,

if}full force and effect except as specifically modified by

That the parties sholl prepare and submit to the Commission

for approval ~n 1nlerconnection agreemunL £e£lecting the modifications

e~bodied in thifl order and the perm~nent rales set out in Attachments A and

B to the Final Arbitration Order. i$sued July 31. 1997.

7
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10. Th.3t the interconne-:::t.icn agreement desc:dbed in Ordered:

;>.~r''''Q"r...ph ~ ~h"').J. b,-" """'.!;>"':>'1:.<:.<>Qto 1..~1t; ~oRmLs5.l0n no ~a.t.er t:.nan Novemb.er 17.

1997, and shall include no dispute0 lany~age, a~d presen~ no issues lot

properly pre!:;(,71ted in thG! peti tior. ,:HH1 respm";se that initiated thlis

arbit:ratioTI.

11. That the par ti a~i shall co;nply with the COffimissionrs

determinations on each an~ every iSSUQ.

12. 'I'b2.t i):Jy p.ropo~;ed inte:-coi'1.I1ec:.1..on agreements previously filed

in this cas~ art;! r(.;oj e~!=.<;>d ",':,d all pe"",'Ur:'3 :no~;i.on.:;; wh;i.ch have not be

previously addrags~d are d~nied-

13. 'rh.:lt this order shal::" b!:!comc e.ffaccive on October 17, 1997

BV THE COMMISSiON

~.JuJ~ '"

CedI I. Wright
Executive SecrtE:ary

(S E A L)

Lumpe. Ch.. C1.:umpton. Drainer
and Murray. CC.. concur.

Wickliffe. Deputy Chief Regulatory Law Judg~

.' ~ .
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-15:' ~-.lJ?
Agt:'nda UMe

Adion L'I.K<:-n: '-I <:: /;/:

M"'$t Vote :\ro~ later Than

STATE OF' MISSOUIU

OFFICE OF TIne PVBLfC SERVICli: OOMMlSSri;)N

,{have comp;~r(:d tllC preceding C()I)Ywith the ol'i~~;n;d on me in this offir:e and

I do he«by <erl;fy Ibe 'ome I. be a ''''. copy 'herofrom ODdfl,e who/etbereor.

WITNF.$S my Ilood oDd.col of the l'oM;, Sen-,e" Commissio.., at Jefferson City,
litb&ayof 9ctober ; 1997.

Missouri. th:.s

(W-J~ /0--.
'C;ciJL~Vri;:;--
/gxccutivc Sccrct:uy
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